
Oregon’s Concussion Laws
Head in the Game



 New safety devices are always being 
developed.

 It’s suggested that we should do EVERYTHING 
possible to prevent concussions.

 How far should we go?
Let’s ask soccer players in Portland for their 

suggestions:





Concussions and Second 
Impact Syndrome are no 
laughing matter.



 An overview of Oregon’s 
Concussion Laws

 School 
Responsibility/liability

 Key Best Practice in 
Concussion Management: 
Max and Jenna



 Max Conradt
◦ Second Impact Syndrome (SIS)
◦ Potential for a great life
◦ Lost due to SIS



 Political Process
• Brain Injury Association of Oregon, Oregon 

School Activities Association, OHSU
• Max’s story
• Compromise: school athletic team
• Hearings/near unanimous passage from 

House and Senate
• Goes to Governor



• Washington passes Zack’s Law through 
legislature; goes to Governor

• Washington’s Governor signs
• Oregon’s Governor signs
• Oregon & Washington are the first two states 

in the country to pass mandatory concussion 
education for high school coaches!



 336.485 Concussions; training of coaches; 

participation by athletes; and rules

Coach: Any person who instructs or trains members 
on a school athletic team, per State Board of 
Education rule.  Oregon Administrative Rule OAR 
581-022-0421



Coach receives annual training
 Recognize the signs and symptoms of 

concussions
 Reduce the risk of concussions
 Proper medical care
 Safe Return to Play

◦ OAR 581-022-0421(3)(a-d)



 State Board of Education shall establish by rule

◦ The requirements of the coaches’ training using 

community resources (websites)

◦ Timelines to establish training BEFORE the season 

commences



 A coach MAY NOT 
ALLOW an athlete to 
participate IN ANY 
ATHLETIC EVENT OR 
TRAINING on the same 
day that the athlete:
◦ Exhibits signs, symptoms 

or behaviors consistent 
with a concussion 
following an observed or 
suspected blow to the 
head; OR

◦ Has been diagnosed with 
a concussion.

ORS 336.485(3)(a)(A–B)



 A coach may allow a member of a school 
athletic team who is prohibited from 
participating in an athletic event or training 
due to a concussion to participate NO 
SOONER THAN
◦ The day after the athlete experienced a blow to the 

head or body, AND ONLY AFTER THE ATHLETE
◦ No longer exhibits signs, symptoms or behaviors 

consistent with a concussion; AND



• Receives a medical release form from a health 
care professional

ORS 336.485(3)(b)(A-B)



Signs & Behaviors Symptoms

Behavior or signs observed 
indicative of a possible concussion
 Loss of consciousness
 Appears dazed or stunned
 Appears confused
 Forgets plays
 Unsure of game, score, or 

opponent
 Moves clumsily
 Answers questions slowly
 Shows behavior or personality 

changes
 Can’t recall events prior to or 

after the injury

Symptoms reported by a 
player indicative of a possible 
concussion
 Headache
 Nausea
 Balance problems or 

dizziness
 Double or fuzzy vision
 Sensitivity to light or noise
 Feeling sluggish
 Feeling foggy or groggy
 Concentration or memory 

problems
 Confusion



 75th OREGON LEGISLATIVE ASSEMBLY--2009 Regular Session
 Enrolled
 Senate Bill 348
 Sponsored by Senator MORRISETTE (at the request of Brain Injury Association of Oregon)
 CHAPTER .................................................
 AN ACT
 Relating to safety of school sports; and declaring an emergency.
 Be It Enacted by the People of the State of Oregon:
 SECTION 1. (1) As used in this section, “coach” means a person who instructs or trains members on a school athletic 
 team, as identified by criteria established by the State Board of Education by rule.
 (2)(a) Each school district shall ensure that coaches receive annual training to learn how to recognize the 
 symptoms of a concussion and how to seek proper medical treatment for a person suspected of having a concussion.
 (b) The board shall establish by rule:
 (A) The requirements of the training described in paragraph (a) of this subsection, which shall be 
 provided by using community resources to the extent practicable; and
 (B) Timelines to ensure that, to the extent practicable, every coach receives the training described in 
 paragraph (a) of this subsection before the beginning of the season for the school athletic team.
 (3)(a) A coach may not allow a member of a school athletic team to participate in any athletic event or training 
 on the same day that the member:
 (A) Exhibits signs, symptoms or behaviors consistent with a concussion following an observed or 
 suspected blow to the head or body; or
 (B) Has been diagnosed with a concussion.
 (b) A coach may allow a member of a school athletic team who is prohibited from participating in an athletic 
 event or training, as described in paragraph (a) of this subsection, to participate in an athletic event or training no 
 sooner than the day after the member experienced a blow to the head or body and only after the member:
 (A) No longer exhibits signs, symptoms or behaviors consistent with a concussion; and
 (B) Receives a medical release form from a health care professional.
 SECTION 2. Section 1 of this 2009 Act first applies to the 2010-2011 school year.
 SECTION 3. This 2009 Act being necessary for the immediate preservation of the public peace, health and safety, an 
 emergency is declared to exist, and this 2009 Act takes effect July 1, 2009.



 581-022-0421
 Safety of School Sports—Concussions
 (1) As used in this rule:
 (a) “Annual training” means once in a twelve month period.
 (b) “Coach” means a person who instructs or trains members on a school athletic team and may be:
 (A) A school district employee;
 (B) A person who volunteers for a school district
 (C) A person who is performing services on behalf of a school district pursuant to a contract.
 (c) “Concussion” means exhibiting signs, symptoms or behaviors consistent with a concussion following an observed or 
 suspected blow to the head or body.
 (d) “Health Care Professional” means a Physician (MD), Physician’s Assistant (PA), Doctor of Osteopathic (DO) licensed by the
 Oregon State Board of Medicine; or nurse practitioner licensed by the Oregon State Board of Nursing.
 (e) “Proper medical treatment” means treatment provided by a licensed health care professional which is within their scope 
 of practice.
 (f) “Return to participation” means a student can rejoin the athletic event or training.
 (g) “Training timeline” means every coach receives the training prior to the beginning of the season for the school athletic 
 team they are specifically coaching.
 (h) “Same day” means the same calendar day on which the injury occurs.
 (2) Each school district shall:
 (a) Develop a list of coaches.
 (b) Identify which community (may include state or national) resources the district will use to provide the training as 
 required in section (3) of this rule.
 (c) Develop training timelines for coaches of all school athletic teams.
 (d) Ensure coaches receive training once every twelve months.
 (e) Develop a tracking system to document that all coaches meet the training requirements of this rule.
 (f) Ensure no coach allows a member of a school athletic team to participate in any athletic event or training on the same 
 calendar day that the member:
 (A) Exhibits signs, symptoms or behaviors consistent with a concussion following an observed or suspected blow to the 
 head or body; or
 (B) Has been diagnosed with a concussion.
 (g) Ensure no coach will allow a student who is prohibited from participating in an athletic event or training, as described in 
 section (2)(f), to return to participate in an athletic event or training no sooner than the day after the student experienced 
 a blow to the head or body. The student may not return to participate in an athletic event or training until the following 
 two conditions have been met:
 (A) The student no longer exhibits signs, symptoms or behaviors consistent with a concussion; and
 (B) The student receives a medical release form from a health care professional.
 (3) The training required of coaches under this rules shall include the following:
 (a) Training in how to recognize the signs and symptoms of a concussion;
 (b) Training in strategies to reduce the risk of concussions;
 (c) Training in how to seek proper medical treatment for a person suspected of having a concussion; and
 (d) Training in determination of when the athlete may safely return to the event or training.



 I realized we had to fill in the gap in Max’s 
Law and require concussion education and 
concussion protocol for ALL YOUNG OREGON 
ATHLETES

 Dr. Jim Chesnutt and I worked to draft it
 Senator Elizabeth Steiner Hayward sponsored 



 Non-school Athletic Teams covered
Concussion education for

• Coaches, referees
• Parents
• Athletes over the age of 12



 Same language about removal and return to 
play

 Gives Referees the same obligation to remove 
a player with concussion signs, symptoms or 
behaviors

 “League governing bodies” are substituted for 
“State Board of Education” in adopting the 
concussion education



The Political Fight: That close to the Rules 
Committee where all controversial bills go to 
die.
Originally silent on liability issues/civil suit 

immunity
Coaches are “just moms and dads”
Limited regular coaches liability to cases of “gross 

negligence or willful or wanton misconduct.” (Or. 
Laws 2013 ch. 489(8)(a))
Eliminated liability completely for a person “who 

does not regularly serve as a coach or referee.”
(Or. Laws 2013 ch. 489(8)(b))



Concussion education for every coach, 
referee, player (over 12), and player’s 
parent(s) (regardless of player’s age).
Annual education as long as within the 
criteria
Conservatively, over 200K players, coaches, 
parents, referees per year receiving 
concussion education annually in Oregon
We’ve come a long way since 2009







 In my opinion, under Max’s Law and Jenna’s 
Law, if the Referee, a spectator, the player’s 
parent, anyone else, observes the player 
suffer a blow to the head or body that causes 
the player to exhibit concussion signs, 
symptoms or behaviors, then the Coach, once 
he or she finds out, must remove the player 
from the game.



 Under both Jenna’s Law 
and Max’s Law if the 
player “Exhibits signs, 
symptoms or behaviors 
consistent with a 
concussion following an 
observed or suspected 
blow to the head or 
body,” the coach may 
not allow the athlete to 
return to play.

The coach is not the 
exclusive decider under 
either law.  Jenna’s Law 
gives Referees a specific 
obligation to receive 
concussion training.



Max’s Law nowhere gives coaches 
the Exclusive ability to observe 
hard hits and to observe 
symptoms or behaviors 
consistent with a concussion



Primary Responsibility:
 Follow ALL Requirements under Max’s Law
Document coaches’ annual training
 If a coach learns that a player “exhibits signs, 

symptoms or behaviors consistent with an 
observed or suspected blow to the head or 
body,” TAKE THE PLAYER OUT.



 Recent case from Multnomah County
◦ Bailey v. OSAA, Sherwood School District, Oregon 

Trail School District #46, et al.  Multnomah County 
Case #1204-05235

(Significant paperwork on file with Multnomah County 
Courthouse in the court file)



Facts: 
 Journey Bailey played J.V. for Sherwood High 

School
 History of prior concussions throughout past 

+/- 8 years
 September 23, 2010, Plaintiff concussed, 

taken off active roster
 October 14, 2010, Plaintiff returned to play 

“full contact” football WITHOUT A RELEASE 
FROM A “HEALTHCARE PROFESSIONAL.”



Facts (cont.):



 Concussed in the October 14th game.  
◦ Vomiting, Headache, Dizziness

 Pleadings specify claims against all 
defendants (OSAA, school districts, Athletic 
Trainer, Medical Providers)

 Focus on School District liability claims



a) In allowing plaintiff to participate in active play at a 
football game on October 14, 2010, at a time when 
defendant Sherwood knew or, in the exercise of reasonable 
care, should have known, plaintiff had suffered a concussion 
approximately three weeks before;

b) In allowing plaintiff to return to play in a football game 
when he was still exhibiting signs and/or behaviors 
consistent with his previous concussion;

c) In allowing plaintiff, who had previously and recently 
suffered a concussion to play in a full contact tackle football 
game before plaintiff had been properly evaluated by and 
give given a full release to play contact football by a Health 
Care Professional as required by Oregon law;

d) In failing to educate, instruct and train the coaches, 
athletic trainers, student athletes and parents of the 
participants in its football program about how to recognize 
signs and symptoms of concussion;

e) In failing to educate, instruct and train the coaches, 
athletic trainers, student athletes and parents of the 
participants in its football program that players must not be 
permitted to participate in a football game after a player has 
signs and symptoms of a concussion until the player has 
received a medical release form from a health care 
professional;

f) In failing to have a Concussion Management Team in 
place at Sherwood High School;

g) In failing to have a Concussion Management Protocol, 
Policy, or Plan in effect at Sherwood High School.



Bailey v. OSAA, Sherwood School District, et al. 
(cont.) – Complaint



Bailey v. OSAA, Sherwood School District, et al. 
(cont.) – Complaint



Bailey v. OSAA, Sherwood School District, et al. 
(cont.) – Complaint



Bailey v. OSAA, Sherwood School District, et al. 
(cont.) – Complaint

Case settled in the six-figure range.

Case settled in six figure range.



Of course there are defenses:
 Max’s Law allows a return to play after certain 

conditions are met – correct.
 No unreasonable conduct
 School did have a concussion management 

protocol/team in place, maybe just not 
specifically called that.  Therefore, “discretionary 
immunity” because it had the essence of a 
concussion management protocol/team in place

 School had a “training timeline” and “tracking 
system” in place 

 Coaches completed concussion training and 
implemented protocols.



Question:  So why was there a case against 
the high school?

Answer:  Because the various concussion 
protocols were not followed.

When you have a concussion protocol in place, 
FOLLOW IT!  AND DOCUMENT IT IN WRITING!



 A question arose about what the parents knew or 
should have known.  However, a school district 
cannot rely on the defense that a parent should 
have known better than to let his or her son 
continue playing football.
From the deposition of the Athletic Director:
Q: Do you agree that ultimately you’re responsible for the 
decision (to let the player return to play after a 
concussion) as the athletic director?

A: Yes.



1. Failure to State a Claim
2. Fault of Others
3. Privileges and Immunities under the Oregon 

Tort Claims Act (ORS 30.260 et seq.)
4. Improper Venue
5. Contributory negligence

a. No Medical history given by player;
b. No timely notice of concussion in Sept. 23, 2010 JV 

football game;
c. Continuing to practice with concussion symptoms;
d. Failure to report on-going concussion symptoms
e. Reporting no concussion symptoms





• Players wont always disclose 
concussion symptoms 
because the player values 
playing over the risk.

• All the more reason for the 
adults to have a strong 
understanding of their 
obligations under Max’s Law

• When in doubt, Sit them out.





1. If a player had a previous concussion during the 
season, TAKE IT SERIOUSLY!

2. DO NOT LET THE PLAYER RETURN TO PLAY IF 
HE/SHE IS EXHIBITING SIGNS, SYMPTOMS OR 
BEHAVIORS CONSISTENT WITH A CONCUSSION.

3. REQUIRE A MEDICAL RELEASE FORM FROM A 
HEALTH CARE PROFESSIONAL (see OAR 581-
022-0421(1)(d)) before player is allowed to 
return to play.

4. IMPLEMENT a Concussion Education protocol 
for Coaches and Athletic Trainers. (Note that 
the Complaint alleges training athletes and 
parents as well).



5. Educate the coaches/trainers HOW TO 
RECOGNIZE SIGNS AND SYMPTOMS OF A 
CONCUSSION.

6. Educate coaches/trainers about Max’s Law 
requirement that previously concussed 
players NOT BE ALLOWED TO RETURN 
WITHOUT A RELEASE FROM A HEALTH CARE 
PROFESSIONAL

7. DOCUMENT IN WRITING EVERYTHING THE 
SCHOOL DOES TO COMPLY WITH MAX’S 
LAW.



8. Create a WRITTEN CONCUSSION 
MANAGEMENT PROTOCOL, POLICY or PLAN 
AND REQUIRE THAT ALL 
COACHES/TRAINERS FOLLOW IT!

9. DOCUMENT EACH CASE INDIVIDUALLY IN 
WRITING AND HAVE ADMINISTRATIVE 
REVIEW AND OVERSIGHT.



10. It’s easy to get cynical about this (“those 
$*&!! Plaintiff’s lawyers”), But remember at 
all turns: This plan is for the benefit of the 
injured player, who is first and foremost a 
STUDENT whose future cognitive health you 
are protecting by implementing a 
concussion management protocol.

11. Establish a Training Timeline
 Document every coaches’ concussion training on an 

annual basis
 Make certain every coach completes the required 

training.  (see 12, next slide)



12. Establish a Tracking System to ensure that each 
coaches’ completion of the required courses is 
documented.

13. Determine who the Athletic Trainer works for, 
and demand a conservative approach by the 
Trainer.

14. When in doubt, SIT THEM OUT.
15. Advise all coaches/trainers and players to look 

out for one another.  Concussions are too 
serious and Second Impact Syndrome is 
devastating. Take it seriously so that the player 
has a chance to heal before returning to play.



16. No game is worth the risk of long term 
brain injury, or worse.



In Hagan v.Gemstate Mfg, Inc., 328 Or. 535, 982 
P.2d 1108 (1999), the Oregon Supreme Court 
wrote that:
“A… statute (i.e. Max’s Law) may be evidence that 
can be considered by a jury in deciding whether 
reasonable care was exercised in evaluating a 
claim based on common-law negligence 
principles.” AND
“Relevant safety rules are admissible to provide 
some information about whether the defendant 
met the applicable standard of care.” (328 Or 
542-543)



A. RECOGNIZE

B. REMOVE

C. REFER

D. RETURN



 Background
 Completely unsafe 

practices
 Inevitable traumatic 

brain injury
 Defended on 

unpersuasive arguments
Dodge
Lookout

 Review ALL Athletic 
practices/especially 
discus and shot put





 A concussed 
student will 
experience: 

 Mental Fatigue
 Slowed Processing 

Speed
 Difficulty 

converting memory
 Inefficiency of 

learning



 Maximize academic adjustments
 Remove or Reduce Work
 Give FREQUENT eye/brain breaks
 Allow breaks away from class setting if 

needed
 Keep symptoms low and tolerable
 The goal is for the student just to be in class, 

listening and learning with little output



 Begin to “dip the toes back into the water”
 Continue to remove non-essential work
 Continue to Reduce essential work- don’t pile 

on “make-up” work
 Allow rest breaks- in or out of classroom
 Prioritize comprehension and learning over 

output
 Prioritize work over make-up work
 Keep symptoms improving



 Continue to pull back adjustments
 Continue to remove and reduce some, but 

not all, work
 Continue to pull back breaks
 Continue to focus on comprehension and 

current work rather than output and make-up 
work

 Continue to assure that symptoms are 
improving



















Available for consultation.
David R. Kracke
Attorney at Law
david@craignicholslaw.com     
Nichols Law Group   
4614 S.W. Kelly Avenue, 
Suite 200
Portland, OR  97239
Ph: (503) 224-3018
Fx: (503) 222-0693
www.thenicholslawgroup.com
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